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DECISION AND REASONS ON FINDING

This matter came before a Panel of the Discipline Committee of the College of Optometrists of
Ontario (the “College™) and was held electronically on March 28, 29, and 31, 2022.

The purpose of the hearing was to consider allegations of professional misconduct referred by the
Inquiries, Complaints and Reports Committee ("ICRC") against Dr. Gregory Miller (the
“Member™).

The five members of the Discipline Panel referred to above were in attendance, as well as Ms. Julia
Martin, Counsel for the College, accompanied by Ms. Adrita Shah Noor, Senior Manager of
Professional Conduct and Mr. Mohammad Aqib Paracha, Coordinator, Investigations and Hearings;
and Ms. Julie Maciura, Independent Legal Counsel to the Discipline Panel.



The hearing was called to order at approximately 9:18 a.m. on March 28, 2022, after waiting 15
minutes to see if Dr. Miller was going to attend. The Chair introduced the Panel and the other people
present in the virtual hearing room.

Publication Ban

College Counsel requested, and the Panel granted, a ban under subsection 45(3) of the Health
Professions Procedural Code, being Schedule 2 to the Regulated Health Professions Act, 1991
("Code") on the publication, broadcasting or disclosure of the names of any patients and/or any
information that would disclose the identity of any patients, referred to during the hearing or in the
documents filed at the hearing.

The Panel’s reason for granting the publication ban under subsection 45(3) is that personal health
information or other matters may be disclosed at the hearing, which are of such a nature that the
harm created by disclosure would outweigh the desirability of adhering to the principle that hearings
be open to the public.

Dr. Miller's Non-Attendance

College Counsel asked that the Panel proceed with the hearing despite Dr. Miller's absence. College
Counsel entered into evidence the Notice of Hearing dated January 10, 2022 and affidavit of service
as Exhibit 1. The affidavit of service showed that Dr. Miller was personally served with the Notice
of Hearing on January 25, 2022. The Notice of Hearing did not include a date for the hearing but
indicated that a date would be fixed by the Discipline Committee.

College Counsel also provided a redacted copy of the Pre-Hearing Conference Report which showed
that Dr. Miller was present at the Pre-Hearing Conference in this matter held on February 22, 2022,
at which the dates for this hearing were set and Dr. Miller was notified of same. That redacted Pre-
Hearing Conference Report was marked as Exhibit 2 and it shows that the hearing would proceed
as a contested hearing on March 28, 29 and 31, 2022. A copy of that Report had been sent to Dr.
Miller.

College Counsel advised the Panel that she communicated with Dr. Miller recently and that he said
he would be undergoing some blood tests on March 28, 2022 (the first day of the hearing) and would
not be able to attend the hearing. College Counsel said she advised Dr. Miller that if he wished to
seek an adjournment because of medical reasons that he would have to provide some evidence to
the College to substantiate that request. College Counsel advises that Dr. Miller did not ever provide
any such documentation and did not formally request an adjournment. College Counsel also advised
that Dr. Miller had recently resigned his membership from the College.

Section 7 of the Statutory Powers Procedure Act gives the Panel the authority to proceed with the
hearing in the absence of Dr. Miller, given that he was duly served with the Notice of Hearing and
was informed of the date of the hearing.



In the circumstances, the Panel determined that it was appropriate to proceed with the hearing given
that Dr. Miller participated in the Pre-Hearing Conference and has been aware of the hearing dates
since February 22, 2022. Dr. Miller could have provided medical information to College Counsel in
support of a request for an adjournment or he could have sent a written request to the Panel asking
for an adjournment if he wished to participate in the hearing but was unable to do so for medical
reasons. Dr. Miller did neither of those things and in the absence of a request from him to adjourn
the hearing, the Panel determined that it was appropriate to proceed. There is an interim order in
place in this matter and as such, the College is required to prosecute the matter expeditiously by
virtue of section 25.4(3) of the Code.

The Panel notes that despite Dr. Miller resigning from the profession, the College continues to have
jurisdiction over him for his conduct at the time when he was a member, by virtue of section 14 of
the Code.

Plea
Because Dr. Miller was not present, the Panel entered a plea of not guilty on his behalf.
Allegations

The Notice of Hearing was marked as Exhibit 1 in the hearing. College counsel reviewed the
allegations in her opening submissions.

The Notice of Hearing (Exhibit 1) made the following allegations against the Member:

1. Dr. Gregory N. Miller committed an act or acts of professional misconduct as
provided by paragraph 51(1)(b.1) of the Health Professions Procedural Code which
is Schedule 2 to the Regulated Health Professions Act, 1991, S.0O. 1991, c.18, as
amended, in that, he sexually abused his patient, as set out in the particulars at
Schedule “A”.

2. Dr. Gregory N. Miller committed an act or acts of professional misconduct as
provided by paragraph 51(1)(c) of the Health Professions Procedural Code which
isSchedule 2 to the Regulated Health Professions Act, 1991, S.0. 1991, C.18, and
defined in the following paragraphs of Ontario Regulation 119/94 and as set out in
the particulars at Schedule “A™:

a. Paragraph 1.1 contravening a term, condition or limitation to which his certificate
of registration is subject;

b. paragraph 1.14 in that he failed to maintain the standards of practice of the
profession; and

c. paragraph 1.39 in that he engaged in conduct or performed an act that, having
regard to all the circumstances, would reasonably be regarded by members as
disgraceful, dishonourable, unprofessional or unethical.



Particulars of the allegations in the Notice of Hearing are as follows:

1. Dr. Miller is an optometrist who has practised in Ontario since in or about June 17, 1968.
Sexual Abuse of Patient

2. On or about August 14, 2020, Patient A attended at 1 Eglinton Square, Unit 59, inToronto
for an eye examination.

3. During the eye examination Dr. Miller sexually abused Patient A by committing two
separate acts as follows:

a. touching Patient A’s knee with his penis; and

b. pressing his penis into Patient A’s knee.
Contravening Terms, Conditions and Limitations

4. As a result of the above allegations of sexual abuse, on or about August 18, 2021, the
Inquiries Reports and Complaints Committee imposed the following terms, conditions and
limitations on Dr. Miller’s certificate of registration:

a. That Dr. Miller is only permitted to conduct eye examinations in the presence of a
chaperone;

b. That the chaperone shall sign and date the patient record for every eye examination
confirming that they were present for the eye examination; and

c. That Dr. Miller shall post a notice at the entrance of every practice location where
he practises indicating that it is a term, condition and limitation of his certificate of
registration that he must have a chaperone present when conducting eye
examinations.

5. Atall relevant times, Dr. Miller practised at the following locations:
a. EZ Eyecare at 200 Wellington Street West in Toronto;
b. City Optical at 102 Eglinton Square in Toronto; and
c. 20-20 Vision Care at 1 Eglinton Square, Unit 59 in Toronto.

6. On or about October 27, Lindsay MacDonald, an investigator retained by the College of
Optometrists, attended at Dr. Miller’s practice location at EZ Eye Care at 200 Wellington
Street West in Toronto:

a. There was no notice at the entrance or in the examination room indicating that Dr.
Miller is only permitted to conduct eye examinations in the presence of a chaperone;
and Dr. Miller conducted an eye examination of Ms. MacDonald and at no time was
anyone else present for the examination.



7. Also on or about October 27, 2021, Ms. MacDonald attended at City Optical at 102
Eglinton Square in Toronto and there was no notice at the entrance indicating that Dr.Miller
is only permitted to conduct eye examinations in the presence of a chaperone.

8. On or about November 3, 3021, Ms. MacDonald attended at 20-20 Vision Care at 1
Eglinton Square, Unit 59, in Toronto while Dr. Miller was working and there was nonotice
at the entrance indicating that Dr. Miller is only permitted to conduct eye examinations in
the presence of a chaperone.

9. It is therefore alleged that Dr. Miller failed to comply with the terms, conditions and
limitations imposed on this certificate of registration.

College’s Opening Submissions

College Counsel suggested that the hearing involved two sets of facts, the first relating to the alleged
sexual abuse of Patient A, and the second relating to Dr. Miller's alleged breach of interim terms,
conditions and limitations on his certificate of registration.

College Counsel said the College expected to prove that Dr. Miller twice pressed his penis into
Patient A's knee during an eye appointment on August 14, 2020. The first time it happened Patient
A thought it was an unfortunate accident, but the second time she believed it was deliberate and so
when it happened, she directed her body away from Dr. Miller. Patient A was shocked and upset
about what happened and when she left the consultation room she refused to order the glasses frames
she had already picked out. She walked out of the store and went to the hair salon next door, where
she had made an appointment earlier, and immediately researched on her cellphone to whom she
should complain about Dr. Miller. She found the information for the College of Optometrists and
submitted a complaint from the hair salon, within half an hour of her experience with Dr. Miller.

College Counsel advised that she would also be calling two witnesses (Adrita Shah Noor and
Lindsay MacDonald) with respect to the issue of breach of terms, conditions and limitations that
were imposed on Dr. Miller's certificate of registration on August 20, 2021 and which required him
to practise only in the presence of a chaperone, to post a notice about the chaperone at every place
at which he practiced, and to have the chaperone sign and date every patient record.

Evidence of Adrita Shah Noor

Ms. Shah Noor was affirmed by the Panel Chair. Ms. Shah Noor is the Senior Manager,
Investigations and Resolutions at the College of Optometrists. She testified that she corresponded
with Dr. Miller with respect to the complaint against him and about the terms, conditions and
limitations that were to be imposed on his certificate of registration.

A series of emails between Dr. Miller and Ms. Shah Noor was entered into evidence as Exhibit 3.
Ms. Shah Noor testified that on June 29, 2021, a representative of the College (Ms. Shah Noor's
predecessor) provided to Dr. Miller a Notice of Intention to impose terms, conditions and limitations
on Dr. Miller's certificate. The terms, conditions and limitations were that Dr. Miller would only be



permitted to conduct eye examinations in the presence of a chaperone; that the chaperone had to
sign and date the patient record for every eye examination confirming they were present for it; and
that Dr. Miller had to post a notice at the entrance of each of his practice locations indicating that he
was required to have a chaperone present when conducting eye examinations.

Dr. Miller responded to that Notice on July 5, 2021 asking the College representative for a copy of
the Code which was referred to in the Notice. By email that same day, the College representative
sent Dr. Miller the missing document.

On July 12,2021, Dr. Miller submitted to the College a response to the Notice of Intention to impose
terms, conditions and limitations.

The ICRC met on July 29, 2021 to consider Dr. Miller's response and ultimately imposed the terms,
conditions and limitations that it had originally contemplated.

On August 18, 2021, Ms. Shah Noor sent Dr. Miller a letter by email notifying him that the terms,
conditions and limitations would be imposed on August 20, 2021. Ms. Shah Noor requested a "read
receipt” notice to her email of August 18, 2021 and she received confirmation that her email had
been delivered to Dr. Miller's email address.

By email dated August 23, 2021, Dr. Miller acknowledged receiving the Notice of Interim Order.
He suggested that the College's investigation had been superficial, and he also provided substantive
submissions in relation to the Notice of Imposition of Interim Terms, Conditions and Limitations
(which have been redacted by the College because they are not relevant to the prosecution of the
matter).

Ms. Shah Noor responded to Dr. Miller's email of August 23 by email dated September 15, 2021 in
which she advised that the decision of the ICRC to impose the interim order is final and that the
College expected Dr. Miller to comply with the terms, conditions and limitations on his certificate.

Based on the results of Ms. MacDonald’s investigation which appeared to show that Dr. Miller was
not complying with the terms, conditions and limitations on his certificate, the ICRC made a further
interim order decision in December 2021, suspending Dr. Miller's certificate of registration pending
the outcome of the discipline hearing.

Evidence of Patient A

Patient A was affirmed by the Panel Chair. She testified that she lives in Toronto and runs a business
that offers tutoring and after-school programs to school children in technology and STEM
programming.

She testified that on August 14, 2020, she attended the mall at Eglinton Square in Toronto because
she needed to get a haircut. Given the COVID-19 restrictions in place, she thought it might be the
best place to get a haircut without an appointment. She approached the hair salon and asked the staff



if she could get her hair cut. She was told to come back in 30 minutes while they disinfected. Patient
A thought she would walk around while she waited.

Next door to the hair salon was an eye-glasses store and Patient A went in to browse around. The
staff there gave her a tray in which to put any frames she liked. She saw a sign saying the store had
an optometrist and thought that if she needed new glasses she should get her prescription checked.
She asked if the optometrist was in and was told that he was and that she did not need an appointment
to see him.

Patient A gave the clerk the tray containing three pairs of frames she liked. She went into the
consultation room at the back of the store and Dr. Miller greeted her. Dr. Miller asked her name and
she had to spell it out for him a few times. She thought that perhaps he had difficulty hearing, so she
took out her driver's license so that he could copy it.

Dr. Miller asked her to take a seat in the consultation chair, which she did. The chair had an elevated
step to it.

Patient A said she has worn glasses since she was four years old and is very used to having vision
examinations done. She said the examination began like any other eye examination she has had, and
that Dr. Miller placed the phoropter against her face to test her vision. She said the light in the room
was turned off but that some light was coming in through the door. The projector was on so that she
could read the letters on the wall.

Dr. Miller was sitting in front of her on a wheeled stool. He rolled the stool towards her when he
was changing the lenses on the phoropter and then would roll back away from her to let her read the
letters on the chart. Dr. Miller was sitting on the stool with his legs wide open. There was no back
to the stool and Dr. Miller could adjust his position on the stool easily.

After Dr. Miller had changed the lenses on the phoropter about 8 or 9 times, he came forward to
change the lenses again and Patient A felt his penis touch her knee. She thought to herself that this
was very unfortunate but must have been by accident and so she let it go. When asked by College
Counsel how she knew it was Dr. Miller’s penis that she was feeling, Patient A said she knew it was
his penis touching her because it felt like human flesh, like a penis. Patient A said it was not the
stool that was touching her knee. Patient A could also see Dr. Miller's legs spread and his body
touching her because the phoropter, although touching her face, does not completely block her
vision; she could still see down even with the phoropter up against her face.

The next time Dr. Miller came towards her to change the lenses on the phoropter, his penis touched
her knee again. This time he pressed his penis against her right knee for about three seconds. Patient
A described Dr. Miller as "boldly" moving against her knee; she said he approached her "without
any reservation and on purpose". She said it was very obvious what he was doing. Patient A said
that what touched her could not have been anything other than Dr. Miller's penis and she could also
see down; the phoropter didn't "hug" her eyes. This time she knew it was not an accident. Dr. Miller's
penis was also touching her long enough that there was time for him to move back if the touch had
been accidental.



At this point she said "excuse me" and moved herself away from Dr. Miller so that her body was
angled towards the side. She said the examination was paused at that point as she moved her body
away from him. She said Dr. Miller did not seem apologetic and in fact seemed annoyed. He did not
apologize or anything when she moved away from him. She said he just kind of waited for her to
compose herself. Patient A believed that Dr. Miller was aware of the cause of her discomfort.

Patient A says she then moved her body back into the regular position in the chair facing forwards
and completed the examination thinking that she needed to get a receipt or something to show that
she had been there. The bells were going off in her head and she knew she needed to document what
had happened. She waited until the end of the examination so she could pay and get a receipt. She
was very quiet at this point and did not speak to Dr. Miller while she was waiting for her receipt;
she was just thinking "I need to report this." Dr. Miller did not speak to her while he prepared the
receipt and he did not give her any guidance about next steps regarding the consultation.

Exhibit 4 is the receipt from the eye examination on August 14, 2020. The amount paid by Patient
A was $75.00 and the receipt is signed by Dr. Miller.

When Patient A left the consultation room, the store clerk approached her asking if she would like
the glasses she had earlier selected and Patient A said no. She said she was in shock; she couldn’t
believe what had happened. She left the store and went into the hair salon next door and as the stylist
was working on her hair, she googled the College of Optometrists. She put her notes into her phone
and edited them to make sure they were clear and then sent her complaint to the College from the
hair salon.

She did not tell the stylist at the salon what happened, but she told her sister and her husband about
it. Patient A became emotional at this point in her testimony and said that she felt taken advantage
of by Dr. Miller. She said a medical consultation like this involves a level of trust between the patient
and doctor and that trust had been broken by Dr. Miller. She was also thinking about the possibility
that this might have happened before and was very concerned. Patient A wanted to ensure that this
didn’t happen to anyone else.

After speaking to her husband, Patient A attended at 55 Division of the Toronto Police Services but
because of COVID-19, it was closed, so the police representative told her to send an email. Exhibit
5 was an email exchange between Patient A and the Toronto Police Services. Patient A notified
Toronto Police Services by e-mail on August 15, 2020 about her appointment with Dr. Miller and
received a confirmation email from the police on August 17, 2020.

Patient A testified that because she had received acknowledgement from the College that it had
received her complaint, she did not pursue the matter criminally.

Patient A said the experience with Dr. Miller has impacted her ability to obtain health care if sitting
in a chair is part of the assessment or treatment because this triggers the trauma she experienced.
She said that it took her a while to go see a dentist because of what happened. She felt that she could



only get her eyes checked by a female doctor and even then, she had a panic attack and had to ask
the doctor to leave the room while she took her mask off. She said that the experience with Dr.
Miller has affected her confidence.

Patient A testified that she is seeking therapy in relation to what Dr. Miller did to her and she has
accessed funding through the College's Sexual Abuse Funding program for that purpose.

Exhibit 6 was a copy of Dr. Miller's patient record relating to Patient A, dated August 14, 2020
which Dr. Miller provided to the College.

Evidence of Lindsay MacDonald

Ms. MacDonald was affirmed by the Panel Chair. Ms. MacDonald is an investigator with Benard
and Associates, an investigative firm. Ms. MacDonald has a Bachelor of Arts in Criminology and a
paralegal diploma from Sheridan College. She has previously worked as a fraud analyst.

She was asked to carry out an undercover investigation posing as a patient to see if Dr. Miller was
complying with the ICRC's interim order regarding the need for a chaperone.

Her first step was to contact Dr. Miller's primary place of practice, EZ Eye Care at 200 Wellington
Street West in Toronto, and to make an appointment. She called the practice on October 15, 2021
and was told that Dr. Miller only worked on Wednesdays, so she made an appointment for
Wednesday, October 27, 2021. She arrived about 15 minutes early to the appointment. The clinic
didn't open until 11:00 a.m., at which time a woman opened the store. At the entrance of the clinic
Ms. MacDonald did not see any notice saying that Dr. Miller was required to have a chaperone
present during examinations.

Ms. MacDonald took a photograph of the entrance of EZ Eye Care, which was marked as Exhibit 7.
The photograph shows a piece of white paper taped to the left of the door, the writing on which
cannot be made out in the photograph because of the distance. Ms. MacDonald testified that she
read that sign when she was attended the store and it did not talk about having a chaperone present.
She also looked around the inside of the store and did not see any signage about a chaperone.

The woman working at the store told Ms. MacDonald to go into the room at the back, which she
did. The room had two swinging doors at the entrance; the kind that will not stay open unless they
are propped open. The doors had an opening at the top and at the bottom, so that someone looking
into the room could see the ceiling and could see the floor and occupants' feet but would not be able
to see their torsos.

The consultation with Dr. Miller lasted about 10 to 15 minutes. The woman working at the store did
not come into the consultation room with Ms. MacDonald and there was no signage about a
chaperone in the consultation room.

Nothing inappropriate happened during the appointment. Ms. MacDonald said Dr. Miller sat on a
stool in front of her when he did the examination and when he moved closer to her, his legs would
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come apart on the stool. She estimated Dr. Miller's height at about 5'6" or 5'7". Ms. MacDonald said
that at no time did the stool or Dr. Miller's legs come into contact with any part of her during the
examination.

She paid Dr. Miller $80 and received a prescription before leaving, a copy of which was marked as
Exhibit 8. She believes she also received a receipt.

When Ms. MacDonald left the consultation room there was another customer present in the store
and the female staff person was assisting that customer.

On November 3, 2021, Ms. MacDonald went to 102 Eglinton Square in Toronto (she referred to it
as "Scarborough") because Dr. Miller had reported that as a secondary practice location. However,
once there she realized that in fact Dr. Miller worked at 1 Eglinton Square, Unit #59, which is a
store called "20-20 Vision" inside the mall. (102 Eglinton Square is a standalone store called City
Optical located outside the mall.)

Ms. MacDonald saw Dr. Miller working at 20-20 Vision on November 3, 2021. She took a
photograph of the front of the store and she confirmed in her testimony that it does not include any
signage about requiring a chaperone. The photograph Ms. MacDonald took was entered as Exhibit
9. Ms. MacDonald testified that in addition to looking at the front entrance, she looked around the
interior of the store and did not see any sign about a chaperone.

The College asked Ms. MacDonald to obtain a sample of charts (in addition to Ms. MacDonald's
own chart) for patients seen by Dr. Miller after the interim order went into force on August 20, 2021.
Ms. MacDonald attended Dr. Miller's practice on Wellington Street on December 15, 2021 for this
purpose but Dr. Miller said his charts were in Scarborough and so she attended his practice in
Scarborough (at 20-20 Vision) the next day and obtained the charts.

Five patient charts (relating to patients TC, JA, JP, MP, and Ms. MacDonald) were entered as Exhibit
10. None of them contained a signature of a person purporting to have chaperoned the patient
assessments that were performed by Dr. Miller.

Ms. MacDonald was also asked to obtain the financial records relating to the charts and she emailed
Dr. Miller on December 20 and 21, 2021 about those records but he never did provide them to her.

After the interim suspension was imposed in December 2021, Ms. MacDonald contacted Dr. Miller's
practice locations by telephone to make sure he was not practising. At EZ Eyecare the woman who
answered the phone said they were not taking appointments for eye exams and no one ever answered
the phone at the mall at the store in Scarborough (20-20 Vision). That concluded Ms. MacDonald's
involvement in the matter.

College Counsel Submissions on Finding
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College Counsel submitted that the evidence heard by the Panel was uncontradicted. The Panel did
not hear any evidence from Dr. Miller. She cautioned the Panel to be careful to not speculate what
Dr. Miller's defence might have been had he participated in the hearing.

She summarized Patient A's evidence and suggested that Patient A had been a very convincing
witness. College Counsel described how Patient A had given Dr. Miller the benefit of the doubt the
first time his penis had touched her knee but then Patient A described the bold and intentional act of
pressing his penis into her knee a second time. Patient A was so upset at what had happened that
after the appointment she immediately went into the hair salon and started typing her notes, which
she sent to the College within half an hour of the interaction with Dr. Miller. She did this because of
her desire to make sure this behaviour did not happen to any other patients. Patient A also testified
about the devastating impact of the conduct on her.

College Counsel summarized Ms. Shah Noor's testimony, which showed that Dr. Miller was notified
on multiple occasions about the terms, conditions and limitations on his certificate requiring a
chaperone to be present (and to sign charts) and a notice to be posted.

Ms. MacDonald testified to going to both of Dr. Miller's practice locations and not seeing any sign
posted about a chaperone. She testified that she had her vision examined by Dr. Miller and he did
not have a chaperone present when he did that. She obtained a sample of patient charts, none of
which contained the signature of a chaperone, in contravention of the terms, conditions and
limitations on Dr. Miller's certificate of registration.

College Counsel submitted that Ms. MacDonald's evidence about her interaction with Dr. Miller
makes it clear that it is possible for Dr. Miller to do an eye examination without coming into contact
with the patient.

College Counsel took the Panel through the factors described by the Court in Re Pitts and Director
of Family Benefits Branch, 1985 CanLII 2053 (ON SC) with respect to assessing the credibility of
a witness. College Counsel submitted that Patient A was a credible witness; she was reliable and fair
and had nothing to gain from the process. No one contradicted the evidence that Patient A gave.

College Counsel also took the Panel to FH v McDougall, 2008 SCC 53 (CanLlII), [2008] 3 SCR 41
for the principle that the standard of proof in this case, a civil case, is the balance of probabilities.
She reminded the Panel that sexual abuse usually happens behind closed doors with no witnesses.
The Supreme Court of Canada has made it clear that it is not necessary for there to be a witness to
corroborate a complainant's testimony if the witness is credible.

College Counsel asked the Panel to make all the findings as alleged in the Notice of Hearing.
ILC Advice

Independent Legal Counsel gave advice with respect to the Panel's role at this stage of the hearing
in assessing the evidence and making the factual and legal determinations alleged in the Notice of
Hearing.

Independent Legal Counsel suggested that the Panel could be guided by the Supreme Court of



12

Canada's decision in R v Chase, 1987 CanLIl 23 (SCC), [1987] 2 SCR 293, with respect to
determining whether conduct is "sexual in nature" (which is part of the definition of sexual abuse of
a patient in the Code). The Supreme Court of Canada described the test as an objective one which
depends on assessing all the relevant circumstances such that is clear to a reasonable observer that
the conduct was sexual in nature.

College Counsel agreed with the advice of Independent Legal Counsel and submitted that
objectively the conduct in this case was sexual in nature.

Assessment of Evidence

The Panel considered the evidence of Patient A and found her testimony to be reliable. Patient A
testified in a composed and calm way. She was consistent in her testimony and there was no evidence
presented by Dr. Miller that contradicted her testimony.

The Panel considered that Patient A reported to the College almost immediately after the conduct
happened; she also complained to the police the next day and she also told her husband and sister
about the conduct. This reporting shows that Patient A certainly believed at the time that the touch
was intentional, which she continues to believe. Her reporting to the police also indicates that she
viewed the conduct as a very serious violation.

Patient A gave Dr. Miller the benefit of the doubt the first time his penis touched her knee and she
thought it had simply been an "unfortunate" mistake. She did not immediately assume that the touch
was intentional; she only came to this conclusion the second time Dr. Miller pressed his penis into
her knee and held it there longer.

She also testified that the second time Dr. Miller pressed his penis against her, it lasted long enough
such that if it had been inadvertent, Dr. Miller actually would have had time to move back once he
realized what was happening. But he did not do that, nor did he apologize or make any comment
when Patient A said "excuse me" and physically readjusted her legs away from him. Instead of
apologizing or showing any recognition or remorse, she said he seemed annoyed that she had paused
the examination. She also said that Dr. Miller seemed to be aware of what was causing her
discomfort.

Given Patient A's testimony, which was given in a thorough, calm, consistent manner and was not
contradicted by any evidence, the Panel finds that Dr. Miller pressed his penis against Patient A's
knee during a vision examination on August 14, 2020 and that he did so intentionally.

The Panel also considered the evidence of Ms. MacDonald, who posed as an undercover patient.
Ms. MacDonald's evidence makes it clear that Dr. Miller is able to carry out a patient examination
without inadvertently touching the patient, which tends to support Patient A's belief that in her case
Dr. Miller's conduct was intentional.

The Panel considered the evidence of Ms. Shah Noor and found her to be a credible witness. Her
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evidence was essentially confined to reviewing the email correspondence she had with Dr. Miller.
The Panel found that this correspondence made it clear that Dr. Miller was notified that the terms,
conditions and limitations requiring a chaperone would be in force as of August 20, 2021. At the
very latest, Dr. Miller knew by September 15, 2021 that those terms, conditions and limitations were
in force because Ms. Shah Noor wrote to him on that date telling him that the ICRC order was final.
Ms. MacDonald's vision assessment by Dr. Miller did not happen until October 27, 2021,
approximately six weeks after Ms. Shah Noor's email to him telling him that the decision was final.

The Panel found Ms. MacDonald's evidence to be reliable. She is an experienced, trained
investigator who took notes and photographs of her investigation. She clearly testified that there was
no signage regarding a chaperone at either of Dr. Miller's practice locations and that Dr. Miller did
not have a chaperone present in the consultation room when she saw him on October 27, 2021. The
Panel accepted Ms. MacDonald's evidence that she looked around the entrance and inside each of
Dr. Miller's two practice locations and could not see any sign advising that a chaperone was required.
(The Panel makes no finding with respect to Dr. Miller practising at City Optical, which is referenced
in the Notice of Hearing but which Ms. MacDonald testified, does not actually seem to be a practice
location of Dr. Miller's.)

The five charts Ms. MacDonald obtained from Dr. Miller's practice are all missing the signature of
a chaperone.

Finding of Misconduct

The Panel finds that the College has proven its case on a balance of probabilities based on clear,
cogent and convincing evidence in relation to the sexual abuse allegations as well as the allegations
of breaching the terms, conditions and limitations.

On March 29, 2022, the Panel made its oral decision on finding. (Dr. Miller did not attend the hearing
on March 29, 2022.)

The Panel found that the conduct of Dr. Miller constitutes professional misconduct pursuant to
paragraph 51(1)(b.1) of the Code, in that he sexually abused Patient A. The Panel also finds that the
conduct of Dr. Miller constitutes professional misconduct pursuant to paragraph 51(1)(c) of the
Code, and defined in the following paragraphs of Ontario Regulation 119/94 under the Optometry
Act, 1991, namely paragraph 1.1 (contravening a term, condition or limitation to which his certificate
was subject); paragraph 1.14 (failing to maintain the standards of practice of the profession); and
paragraph 1.39 (engaging in conduct or performing an act that, having regard to all the
circumstances, would reasonably be regarded by members as disgraceful, dishonourable,
unprofessional or unethical).
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Reasons for Finding of Misconduct
Sexual Abuse

The Panel found that the College met the burden of proof in this case on a balance of probabilities
based on clear, cogent, and convincing evidence.

Sexual abuse is defined in subsection 1(3) of the Code as including "touching, of a sexual nature, of
the patient by the member". Subsection 1(4) of the Code provides that "sexual nature" does not
include touching, behaviour or remarks of a clinical nature appropriate to the service provided."

The Panel finds that the touching of Patient A was intentional and that it was sexual in nature in
light of all the circumstances. Those circumstances include the fact that the touching occurred in a
small, darkened room; there were only two people in the room; the touching was by a male doctor
of a female patient; Dr. Miller had his legs wide open when he pressed his penis against Patient A;
there is a power imbalance in favour of the doctor in a clinical setting and this is reinforced when
the doctor is male and the patient is female. The Panel accepts Patient A's evidence that the touching
was deliberate and in the Panel's view it would be difficult to see how intentional contact between
an optometrist's genitals and any part of the patient's body would not be sexual in nature. If the
touching was inadvertent, then Dr. Miller had the right to call evidence in that regard, but he chose
not to participate in the hearing and as such, the only evidence the Panel has with respect to the
incident is that of Patient A who was firm and consistent in her belief that the touching was
intentional.

The Panel also finds that the touching was not of a clinical nature appropriate to the service provided
(i.e., a vision examination). A vision examination can, and should, be carried out without any part
of the optometrist touching the patient (other than the actual orbital and eyelid regions, or a gentle
push to the back of the head if they are too far away from the machine).

The Panel finds that the touching of Patient A constitutes sexual abuse of a patient as defined in
subsection 1(3) of the Code and constitutes professional misconduct pursuant to clause 51(1)(b.1)
of the Code.

The Panel also finds that the sexual touching of Patient A constitutes a failure to maintain the
standards of practice of the profession contrary to paragraph 1.14 of Regulation 119/94. Sexual
abuse is a breach of the professional standards because it violates the patient-doctor trust and
relationship and exploits the power imbalance that exists in favour of the doctor. It is clearly contrary
to the expected behaviour of an optometrist.

The Panel also finds that the sexual touching of Patient A constitutes disgraceful, dishonourable,
unprofessional or unethical behaviour contrary to paragraph 1.39 of Regulation 119/94 in that sexual
abuse is a breach of trust and a flagrant disregard for the welfare of a patient. The conduct involves
an element of moral turpitude and casts doubt on the Member's moral fitness and ability to discharge
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the obligations the public expects professionals to meet, such that it rises to the level of disgraceful
and dishonourable. Sexual abuse is also obviously unprofessional conduct in that it is a failure to
live up to the standards expected of members of the profession and would reasonably be seen by
most members as unethical and a violation of the fundamental principle that a clinician should do
no harm.

Breach of Terms, Conditions and Limitations

The Panel found that Dr. Miller was aware of the terms, conditions and limitations on his certificate
when he saw Ms. MacDonald. If Dr. Miller was mistakenly under the impression that the terms,
conditions and limitations were subject to negotiation, that mistake was corrected by September 15,
2021 when Ms. Shah Noor wrote to him telling him the ICRC's order was final. There could be no
reasonable possibility that Dr. Miller did not know that the terms, conditions and limitations were
in force after September 15, 2021.

Ms. MacDonald's evidence establishes that Dr. Miller saw her without a chaperone on October 27,
2021 and that when she visited both practice locations on October 27, 2021, Ms. MacDonald saw
no signage about a chaperone. The five patient charts she obtained in December 2021 were also not
signed by a chaperone. Those patient assessments by Dr. Miller took place in September, October,
November and December 2021.

The Panel declines to find that the assessment of Patient M.P on September 1, 2021 was a
contravention of the terms, conditions and limitations on Dr. Miller's certificate given that Ms. Shah
Noor's email to Dr. Miller confirming that the ICRC order was final, was not sent until September
15, 2021. It is possible that as of September 1, 2021 when he saw Patient M.P., Dr. Miller still
believed he was negotiating the terms, conditions and limitations with the College. However, the
Panel finds that Dr. Miller breached the terms, conditions and limitations with respect to the other
four patients referred to in Exhibit 10 (patients TC, JA, JP, and Ms. MacDonald) given that those
visits were all after September 15, 2021 and they do not include the signature of a chaperone.

The Panel finds that by breaching the terms, conditions and limitations on his certificate of
registration by not posting signage at his practice locations, by not having a chaperone sign the other
four patient charts in Exhibit 10, and by assessing Ms. MacDonald without a chaperone, Dr. Miller
engaged in professional misconduct pursuant to clause 51(1)(c) of the Code as defined in paragraph
1.1 of Regulation 119/94 (breach of terms, conditions or limitations).

The Panel also finds that breaching the terms, conditions and limitations constitutes professional
misconduct as defined in paragraph 1.39 of Regulation 119/94, as the conduct would reasonably be
regarded by members as disgraceful, dishonourable, unprofessional or unethical. There is a certain
element of ungovernability demonstrated by Dr. Miller's disregard of the authority of the College
which is a form of unethical and unprofessional behaviour. This behaviour also carries with it an
element of moral turpitude and lack of integrity. The Panel also notes that the terms, conditions and
limitations that were imposed were intended to protect the public, i.e., to ensure that similar conduct
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did not happen with another patient, and yet Dr. Miller continued to practise without a chaperone in
place in defiance of the ICRC's order.

The panel also finds that the breach of the terms, conditions and limitations is a failure to maintain
the standards of the profession contrary to paragraph 1.14 of Regulation 119/94, in that the majority
of right-thinking members of the profession would understand that they are to comply with orders
of the ICRC regarding their practice. The conduct demonstrates a serious disregard for Dr. Miller's
professional obligations.

Penalty
College Counsel Submissions on Penalty and Costs

The hearing resumed at approximately 9:40 a.m. on March 31, 2022, at which time Panel heard
evidence and submissions regarding penalty and costs. (Dr. Miller did not attend the hearing on
March 31, 2022.)

College Counsel asked the Panel to impose the following order as to Penalty and Costs:

1. An order requiring Dr. Miller to appear before the panel to be reprimanded;

2. An order directing the Registrar to revoke the certificate of registration of Dr. Miller;

3. An order requiring Dr. Miller to reimburse the College for funding provided for Patient A
under the program required under section 85.7 of the Health Professions Procedural Code
(the “Code™);

4. An order requiring that Dr. Miller shall provide to the College a certified cheque in the
amount of $17,370 by April 11, 2022, representing security to guarantee the payment of any
amounts he may be required to reimburse the College for funding under the programs
required under section 85.7 of the Code in relation to Patient A. Any funds that have not
been used for the purposes of the program required by section 85.7 of the Code, shall be
returned to Dr. Miller by the College, without interest, at the expiration of the 5-year time
frame within which funding may be provided; and

5. Dr. Miller shall partially reimburse the College for its costs in relation to this proceeding in
the amount of $34,520 to be paid in full by April 11, 2022.

The Panel's authority to make a penalty order is found in subsections 51(2) and (5) of the Code.
Because a finding of sexual abuse was made against Dr. Miller, the Panel is required by subsection
51(5) of the Code to order a reprimand and, if it does not otherwise order revocation, a suspension.
The Panel's authority to order costs against Dr. Miller is found in section 53.1 of the Code. That
section allows the Panel to require a member who the panel finds has committed an act of
professional misconduct to pay all or part of the College's legal costs and expenses, the College's
costs and expenses incurred in investigating the matter, and the College's costs and expenses
incurred in conducting the hearing.
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College Counsel entered into evidence a book of documents (Exhibit 11) containing Dr. Miller's
prior history with the College. Four of those cases deal with Complaints Committee or Inquiries,
Complaints and Reports Committee decisions.

College Counsel also submitted a Table of Partial Costs Incurred which was marked as Exhibit A.
That document shows that the College's costs to date (not including legal Counsel's attendance on
March 29 and 31, 2022, or costs associated with the ICRC review and consideration) are in the
amount of $51,780.47.

Decision on Penalty and Costs

The Panel makes the following order as to penalty and costs in this matter:

1. Dr. Miller is required to appear before the Panel to be reprimanded on a date to be set by
the Registrar;

2. The Registrar is directed to revoke the certificate of registration of Dr. Miller immediately;

3. Dr. Miller is required to reimburse the College for funding provided for Patient A under the
program required under section 85.7 of the Code;

4. Dr. Miller is required to provide to the College a certified cheque in the amount of
$17,370.00 by April 11, 2022, representing security to guarantee the payment of any
amounts he may be required to reimburse the College for funding under the program
required under section 85.7 of the Code in relation to Patient A. Any funds that have not
been used for the purposes of the program required by section 85.7 of the Code, shall be
returned to Dr. Miller by the College, without interest, at the expiration of the 5-year time
frame within which funding may be provided; and

5. Dr. Miller is ordered to pay costs to the College in relation to this proceeding in the amount
of $34,520.00 to be paid in full by April 11, 2022.

Reasons for Penalty and Costs

The College was aware that it was not required by the legislation to revoke Dr. Miller's certificate
of registration (because this conduct was not one of the frank acts of sexual abuse listed in 51(5)3
of the Code) but that it had the authority to order revocation if it felt that was appropriate, pursuant
to subsection 51(2) of the Code.

The Panel finds that revocation of Dr. Miller's certificate is appropriate considering all the
circumstances. Sexual abuse of a patient is a substantial violation of the patient's boundaries and
trust, which can lead to serious ramifications for the patient's wellbeing and their ability to trust
health care practitioners. In fact, Patient A has already expressed that the conduct has impacted her
negatively in terms of her self-confidence and in terms of her ability to seek care from other health
care professionals. Dr. Miller took deliberate advantage of a patient in a vulnerable situation where
the patient had put her trust in him. A suspension imposed on Dr. Miller's certificate in 2019 does
not appear to have had any remedial impact on his behaviour.

The Panel did not believe that there were any mitigating factors present in this case.
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There were, however, significant aggravating factors that tend to justify a serious penalty order. The
Panel found Dr. Miller's prior discipline history to be a serious aggravating factor in this case. The
Panel recognizes that at least one of the prior discipline decisions goes back to 1979 and only
resulted in an unrecorded reprimand, but two of the cases were more recent (2003 and 2019) and
resulted in more onerous penalties.

The 2003 decision related to Dr. Miller breaching an undertaking he had signed with the College.
Breaching an undertaking is similar in nature to breaching terms, conditions and limitations. The
Panel finds that this conduct demonstrates a disregard for one's obligations as a regulated
professional and even demonstrates an element of ungovernability on the part of Dr. Miller.

The 2019 decision related to clinical care and communication with a patient so the type of allegation
is different than the case before the Panel, but that decision is relatively recent.

Dr. Miller has now been before the Discipline Committee of the College three times, which tends to
show that he is either unable or unwilling to abide by his regulatory obligations and conduct himself
in a manner that does not run afoul of the College's rules and the standards of the profession and
with the professionalism expected of members.

The Panel did not place much weight on Dr. Miller's prior history before the Complaints Committee
and the Inquiries, Complaints and Reports Committee because those decisions were somewhat dated
(2006, 2008, 2009 and 2012) but also because they dealt with less serious conduct and were
addressed by the College through remedial means. However, they still suggest a pattern of conduct
and a lack of professionalism on the part of Dr. Miller.

Dr. Miller's unprofessional conduct has been addressed by the College in a variety of ways in the
past, including remediation, continuing education and one suspension and yet has resulted in
minimal to no change in his behaviour. Given his lack of rehabilitation to date, the Panel is not
confident that an order short of revocation would be sufficient to protect the public.

The lengthy prior history of Dr. Miller, combined with the very serious conduct at issue in this case,
demonstrates that rehabilitation is unlikely to be successful with Dr. Miller and reinforces that public
protection and specific deterrence are the most relevant principles that need to be addressed in this
case. Removal of Dr. Miller from the profession (for at least five years) is really the only order that
can appropriately address those two principles. Denunciation of the conduct in the most serious
terms is important given that Dr. Miller's conduct fundamentally breached the trust that exists
between patient and doctor and his conduct has had a serious negative impact on Patient A and on
her ability to seek medical care since the event.

General deterrence for the rest of the profession is met by the totality of the order, which makes it
clear to the profession that sexual touching of a patient and breach of terms, conditions and
limitations will not be tolerated and will result in a very serious penalty.
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Patient A testified that she is seeking therapy for the trauma she experienced and as such, it is
appropriate that Dr. Miller reimburse the College, and post security for such reimbursement, for the
cost of therapy or counselling provided to Patient A.

The Panel finds that the College's requested penalty is appropriate and proportionate in relation to
the findings the Panel made. The penalty is one that meets the principles of specific deterrence,
general deterrence, and public protection. The Panel finds that the principle of rehabilitation is less
important in this case because of the seriousness of the conduct and because of Dr. Miller's lengthy
prior history. Revocation will serve to support the safety of the public and uphold the confidence
placed in the College and its ability to regulate the profession of optometry. The Panel does not
believe that the public would be protected by anything less than Dr. Miller’s removal from the
profession for at least five years.

With respect to costs, the Panel agrees that two-thirds of the costs borne by the College in a contested
matter is the usual order made in contested hearings (and given that Dr. Miller did not agree on the
facts, the hearing proceeded as a contested hearing). In this case the College's costs ($51,780.47)
only represent a portion of what it spent investigating and prosecuting the allegations. The College
was successful in proving its case against Dr. Miller and obtained findings of professional
misconduct on all heads of misconduct, including the most serious allegation of sexual abuse, and
as such, the Panel finds that this is an appropriate case for costs against the member. The two
particulars that the Panel felt were not made out (relating to patient M.P and relating to the practice
location at 102 Eglinton Square) were minor in comparison to the findings that it did make. In the
circumstances, the Panel finds it appropriate to order two-thirds of the College's partial costs, and
orders Dr. Miller to pay costs to the College of $34,520.00 in full by April 11, 2022.

Dated this 20" day of April, 2022.
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